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Abstract:

This study has explored the legal nature of commercial arbitration, a
subject that continues to provoke significant debate within legal
scholarship. Diverging theories have sought to define its essence, yet
none have achieved consensus, largely due to the varied interpretative
frameworks and conceptual foundations upon which each is built.

The findings indicate that the classification of arbitration’s legal nature
remains an unresolved controversy. The contractual theory, while
emphasizing party autonomy, fails to adequately account for the
procedural and legal dimensions of arbitration. The judicial theory, by
contrast, highlights arbitration’s quasi-judicial character but reveals its
dependency on national courts, particularly in enforcement. The mixed
theory attempts a middle ground yet lacks a coherent methodological
foundation, while the independent theory, though conceptually appealing,
lacks practical viability given arbitration’s reliance on domestic legal
systems for execution. Within this context, Algerian legislation appears to
adopt a hybrid approach—one that blends contractual and judicial
elements, aligning most closely with the composite theory.

In light of these conclusions, the study recommends a clear legislative
intervention in Algerian law to explicitly define the legal nature of
arbitration, thus eliminating ambiguity and ensuring legal clarity. It also
advocates for limiting judicial interference in arbitration proceedings
where public policy is not at stake, while calling for structural reforms—
such as empowering arbitration institutions and enhancing the
professional development of arbitrators in accordance with international
standards.

Keywords:

Commercial Arbitration — Legal Nature — Algerian Code of Civil and Administrative
Procedure — Legal Doctrine.
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