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exporting—countries?translation=ar(Retrived 25 April2024)
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Renewable energy is energy derived from natural sources that are
replenished at a higher rate than they are consumed sunlight and wind, for
example, are such sources that are constantly being replenished, Renewable
energy sources are plentiful and all around us . Fossil fuels - coal, oil and gas -
on the other hand, are non-renewable resources that take hundreds of millions
of years to form fossil fuels, when burned to produce energy, cause harmful

greenhouse gas emissions, such as carbon dioxide.

Generating renewable energy creates far lower emissions than burning fossil
fuels transitioning from fossil fuels, which currently account for the lion’s share of

emissions, to renewable energy is key to addressing the climate crisis.

Renewables are now cheaper in most countries, and generate three times more

jobs than fossil fuels.?
oeadll dadl a2 Lo (ot Jorer 205 Banh s oo A3l Ailh s Sasadial 48Ul
IS (A Bagagag By aaiall dBlll jabias (g Hhainb 2aa® Al jabaddl e JBal) Juw de o= W)l

1 United nationals : What is renewable energy? https://www.un.org/en/climatechange/what-is-
renewable-energy
(Retrieved 19 mai 2024)
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Renewable energy often referred to as clean energy, comes from natural
sources or processes that are constantly replenished for example, sunlight and wind keep

shining and blowing, even if their availability depends on time and weather.

While renewable energy is often thought of as a new technology, harnessing
nature’s power has long been used for heating, transportation, lighting, and more. Wind
has powered boats to sail the seas and windmills to grind grain, the sun has provided
warmth during the day and helped kindle fires to last into the evening, But over the past
500 years or so, humans increasingly turned to cheaper, dirtier energy sources, such as

coal and fracked gas* .

1 natural resoueces defense council : Renewable Energy The Clean Facts
https://www.nrdc.org/stories/renewable-energy-clean-facts
(Retrieved 19 mai 2024)
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1 Solar energy is the most abundant of all energy resources and can even be harnessed in cloudy
weather.
The rate at which solar energy is intercepted by the earth is about 10,000 times greater than the rate at
which humankind consumes energy.
Solar technologies can deliver heat, cooling, natural lighting, electricity, and fuels for a host of
applications.
Solar technologies convert sunlight into electrical energy either through photovoltaic panels or through
mirrors that concentrate solar radiation.
Although not all countries are equally endowed with solar energy, a significant contribution to the
energy mix from direct solar energy is possible for every country.=
=The cost of manufacturing solar panels has plummeted dramatically in the last decade, making them
not only affordable but often the cheapest form of electricity. Solar panels have a lifespan of roughly 30
years, and come in variety of shades depending on the type of material used in manufacturing.

United nationals : What is renewable energy? https://www.un.org/en/climatechange/what-is-
renewable-energy  (Retrieved 19 mai 2024)
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1 'Wind energy is used to produce electricity by converting the kinetic energy of air in motion into
electricity.

In modern wind turbines, wind rotates the rotor blades, which convert kinetic energy into rotational
energy.

This rotational energy is transferred by a shaft which to the generator, thereby producing electrical
energy.

International renewable energy agency (IRENA) : wind energy , https://www.irena.org/Energy-
Transition/Technology/Wind-energy (Retrieved 19 mai 2024)
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8 Water Energy obtained from natural or artificial waterfalls, either directly by turning a water wheel
or turbine, or indirectly by generating electricity in a dynamo driven by a turbine.

General Multilingual Environmental Thesaurus (GEMET) water power
https://www.eionet.europa.eu/gemet/en/concept/4122 (Retrieved 19 mai 2024)
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2 Energy available as heat emitted from within the earth’s crust, usually in the form of hot water or
steam it is exploited at suitable sites:

- for electricity generation using dry steam or high enthalpy brine after flashing:

- directly as heat for district heating, agriculture, etc United nations (ESKWA innovative catalyst for a
stable, just and flourishing arab region): Geothermal energy
https://www.unescwa.org/sd-glossary/geothermal-energy (Retrieved 19 mai 2024)
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! Renewable energy contracts: ""Contracts concluded between the state and the foreign company
with the aim of granting it the absolute right to search, explore, and produce energy within its
territory, with the right to exploit and dispose of these resources for a specified period in return
for the energy-producing state receiving a certain financial compensation.*

Therefore, renewable energy contracts are agreements entered into between the state or one of its
affiliated agencies and a private sector company for the purpose of extracting, utilizing, and managing
energy over a specified period. During this exploitation period, which is typically extended to
accommodate the various stages of the contract, the administration retains the right to supervise and
monitor the activities
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! Companies with substantial financial capacity : refers to businesses that have significant financial
resources and stability. These companies are characterized by their ability to invest large amounts of
capital, withstand financial fluctuations, and sustain long-term projects.

Their financial strength often allows them to take on ambitious ventures, manage risks effectively, and
fund extensive research, development, and operational activities without jeopardizing their overall
financial health.
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Certificate to verify the origin of renewable energy
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Framework for leveraging guaranteed purchase tariffs
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Agreement-Take-or-Pay-
Clause?viewType=FullText&transitionType=Default&contextData=%28sc.Default%29&firstPage=true

2 Revue l'actuel international: "le magazine de I'économie et du partenariat international-les énergie

renouvelables en Algérie*,N°81 juillet 2007;page 20

3 Mustapha mekideche: "I'économie algérienne a la croisée des chemins”, edition dahlab 2008 ,page 271
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Ay Cijh ¢a mal) Jlidpal) sogh 3y anatl) ) agalll qallall adgall) shad) :JgY) galal)

"aceris law"

IN THE MATTER OF AN ARBITRATION UNDER THE RULES OF THE INTERNATIONAL COURT
OF ARBITRATION OF THE INTERNATIONAL CHAMBER OF COMMERCE

BETWEEN:

[NAME OF CLAIMANT]

(CLAIMANT)
-AND-

[NAME OF RESPONDENT]

(RESPONDENT)

REQUEST FOR ARBITRATION

[Claimant’s law firm]

[Claimant’s Counsel’s law firm]

[Claimant’s Counsel’s address]

[Claimant’s Counsel’s telephone]
[Claimant’s Counsel’s fax]

Counsel for Claimant [Date of the Request]
[. INTRODUCTION



1. This Request for Arbitration, OPTIONAL: together with its Exhibits numbered C-1 to C-[+], is
submitted on behalf of [Name of Claimant] (hereinafter “Claimant”) pursuant to Article 4 of the Rules of
Arbitration of the International Chamber of

Commerce in force as from 1 January 2012 (the “ICC Rules”) against [Name of Respondent] (hereinafter
“‘Respondent”), (hereinafter collectively referred to as the “Parties”).

2. This Request for Arbitration contains information concerning the following: i. The name,

description and address of each of the Parties (Il);

ii. The Parties’ contractual relationship and the nature and circumstances of the Parties’ dispute giving
rise to Claimant’s claims (lll);

iii. The dispute resolution clause, the proposed governing law, the seat and language of the arbitration
(Iv);

iv. Claimant’s position as regards the composition of the Arbitral Tribunal (V); v. Claimant’s

damages (VI);

vi. A statement of the relief sought (VII);
vii. Claimant’s payment of arbitration fees (VII);

3. This dispute principally concerns Respondent’s [insert brief description of breach and nature of claim(s)].

Il. THE PARTIES [NOTE: ARTICLE 4(3)(A) ICC RULES]

A. Claimant

4. Claimant is [Name of Claimant], a company registered under the laws of [Name of country or jurisdiction],
with its registered office located at [Complete address]. [Insert brief description of Claimant’s business
activity, industry sector, size of business, number of employees, market position, revenue etc. as
appropriate.]

5. Claimant’s address is:

[Claimant’s name]

[Claimant’s address in full]

[Attention: name of Claimant’s director]
[Claimant’s telephone number]
[Claimant’s fax number]

[Claimant’s e-mail]

6. Claimant’s counsel, to whom all correspondence should be sent in this arbitration, are: [NOTE: Article
4(3)(b) ICC Rules]

[Claimant’s counsel’s law firm]

[Name of the partner in charge of representing Claimant]
[Names of counsel and associates assisting the partner]
[Claimant’s counsel’s address]

[Claimant’s counsel’s telephone number]

[Claimant’s counsel’s fax number]



[Claimant’s counsel’s e-mail]

B. Respondent

7. Respondent is [Name of Respondent], a company registered under the laws of [Name of country], with its
registered office located at [Complete address]. [Insert brief description of Respondent’s business
activity, industry sector, size of business, number of employees, market position, revenue etc., as
appropriate.]

8. Respondent’s contact information is:

[Respondent’s name]

[Respondent’s address in full]

[Attention: name of Respondent’s director]
[Respondent’s telephone number]
[Respondent’s facsimile number]
[Respondent’s e-mail]

[ll. THE PARTIES’ CONTRACT AND THE NATURE AND CIRCUMSTANCES OF THE PARTIES’
DISPUTE GIVING RISE TO THE CLAIMS [NOTE: ARTICLE 4(3)(C) ICC RULES]

(a) Factual Background
9. [Define Respondent’s conduct which gives rise to the claims].
(b) Legal Basis of Claim

10. [Explain the basis of Respondent’s liability, contractual or otherwise] (c)
Respondent’s Violations of Its Legal Obligations

11. [Explain Respondent’s violations of its legal obligations]

IV. DISPUTE RESOLUTION CLAUSE, GOVERNING LAW, SEAT AND LANGUAGE OF THE
ARBITRATION [NOTE: ARTICLE 4(3)(E) AND (H) ICC RULES]

(a) The Arbitration Clause

12. This arbitration is initiated pursuant to the arbitration agreement found at Article [specify Article of the
contract where the arbitration agreement is found] of the Contract, which provides as follows:

[Insert the arbitration agreement in full.] [NOTE: Article 4(3)(e) ICC Rules]

13. OPTIONAL: in the event that claims are made under more than one arbitration agreement, indicate the
one under which each claim is made. [NOTE: Article 4(3)(f) ICC Rules]

14. OPTIONAL: Arbitration may be commenced as Claimant has duly complied with all requirements
provided for in the arbitration agreement. In particular, Claimant [Demonstrate compliance with
requirements of arbitration agreement e.g. obligation to negotiate/attempt to settle the dispute in good
faith/amicably resolve the dispute.]

(b) The Seat of Arbitration



15. Pursuant to Article [specify Article of the contract where the seat of the arbitration is provided for]
set out above, the place of the arbitration is [insert city and country].

16. [NOTE: Claimant should also add any comment as to the place of arbitration] [NOTE: Article

4(3)(h) ICC Rules]

(c) Governing Law

17. The Agreement is governed by the substantive laws of [specify which jurisdiction’s law applies to the
contract] pursuant to Article [specify Article of the contract where this is found], which provides as
follows:

[Cite the provisions where the applicable law is found, in full.]

18. [NOTE: Claimant should also add any comment as to the applicable law]
[NOTE: Article 4(3)(h) ICC Rules]

(d) The Language of Arbitration

19. Pursuant to Article [specify Article of the contract where the language of the arbitration is found] of the
Contract, the language of the arbitration shall be [insert language of the arbitration].

NOTE: Claimant may also add any comment as to the language of the arbitration. [NOTE:

Article 4(3)(h) ICC Rules]

V. THE ARBITRAL TRIBUNAL [NOTE: ARTICLE 4(3)(G) ICC RULES]

20. Article [specify Article of the contract which provides for the constitution of the tribunal] of the Contract
provides for [insert comments on constitution of tribunal including number of arbitrators, if identified in
arbitration clause, and procedure of appointment. Invite Respondent’s nomination/comments.]

[NOTE: Claimant may consider reviewing Article 12 and Article 13 of the ICC Rules to consider
which situation this arbitration falls under and must nominate its co-arbitrator in case of a three-
member tribunal]

21. [NOTE: in case of a three-member tribunal] Pursuant to Article [specify Article of the contract which
provides for the constitution of the tribunal], Claimant nominates [name of Co-Arbitrator] of [specify law
firm or chambers, if applicable] for confirmation as Claimant’s Co-Arbitrator. To the best of Claimant’s
knowledge, [name of Co

Arbitrator] is independent of the Parties involved in this arbitration. [Co-Arbitrator]'s contact
details are as follows:

[Co-Arbitrator's name]
[Co-Arbitrator’s address]
[Co-Arbitrator’s telephone number]
[Co-Arbitrator’s e-mail]

22. [NOTE: in case the arbitration agreement provides for a Sole Arbitrator] Pursuant to Article [specify Article
of the contract which provides for the constitution of the tribunal], Claimant nominates [name of
proposed Sole Arbitrator] of [specify law firm or chambers, if applicable] for confirmation as Sole
Arbitrator. To the best of Claimant’s knowledge, [name of proposed Sole Arbitrator] is independent of
the Parties

involved in this arbitration. [name of proposed Sole Arbitrator]’'s contact details are as follows:



[Sole Arbitrator’'s name]
[Sole Arbitrator’s address]
[Sole Arbitrator’s telephone number]
[Sole Arbitrator’'s e-mail]
VI. CLAIMANT’'S DAMAGES [NOTE: ARTICLE 4(3)(D) ICC RULES]
23. [Insert description of Claimant’s damages arising from Respondent’s violations of its legal obligations.]

24. Claimant’s total damages are currently estimated at [insert estimation of the damages suffered by
Claimant].

25. Claimant is also entitled to interest of [explain how interest is to be calculated] on these amounts.

[NOTE: this should include the amounts of all quantified claims and, to the greatest
extent possible, an estimate of the monetary value of any other claims]

VII. RELIEF SOUGHT [NOTE: ARTICLE 4(3)(D) ICC RULES] 26. As a result, Claimant

respectfully requests the Arbitral Tribunal to issue an award:

i. declaring that the Arbitral Tribunal has jurisdiction to consider the dispute between the Parties
described herein;

i. declaring that Respondent violated its obligations by [describe basis of Respondent’s liability];

ii. ordering Respondent to compensate Claimant for the damages and losses suffered as a result of
Respondent’s breaches of the Contract, currently estimated to be in the amount of [insert
estimation of the damages suffered by Claimant];

iii. ordering Respondent to pay all arbitration costs, including Claimant’s counsel's costs and
expenses; and

iv. ordering payment Respondent to pay interest rate of [insert the interest rate provided for in the
contract] pursuant to [cite basis for determining interest] on
all of the above amounts as of the date these amounts were due, until the date of their
effective payment.

27. For the avoidance of doubt, Claimant reserves its right to:

i. raise any and all further claims arising out of or in connection with the disputed matters described in
this Request or otherwise arising between the Parties; and

ii. amend and/or supplement the relief sought herein;

iii. produce such factual or legal arguments or evidence (including witness testimony, expert testimony
and other documents) as may be necessary to present its case or rebut any case which may
be put forward by Respondent; and

iv. seek interim and provisional measures before this Arbitral Tribunal or any competent national
court.

VIII. PAYMENT OF ARBITRATION FEES [NOTE: ARTICLE 4(4)(B) ICC RULES]



28. Pursuant to Appendix Ill, Article 1(1) of the ICC Rules, Claimant is sending an advance payment of US$
3,000 with the Request for Arbitration. Claimant acknowledges that this payment is non-refundable
and shall be credited to its portion of the advance on costs.

Respectfully submitted,

[Signature of Claimant’s counsel]

Name of partner representing Claimant] [Name of law firm representing Claimant]
Counsel for Claimant
[Claimant’s counsel’s address]
[Claimant’s counsel’s telephone]
[Claimant’s counsel’s fax]
[Claimant’s counsel’s e-mail]
[Date of the Request]

[OPTIONAL] Exhibits submitted with the Request for Arbitration
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IN THE MATTER OF AN ARBITRATION UNDER THE ARBITRATION RULES OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAW

BETWEEN:

[NAME OF CLAIMANT]

(CLAIMANT)
-AND-

[NAME OF RESPONDENT]

(RESPONDENT)

RESPONSE TO THE NOTICE OF ARBITRATION

[NOTE: OR RESPONSE TO THE NOTICE OF
ARBITRATION AND COUNTERCLAIMS, IF APPLICABLE]

[Respondent’s representative’s law firm]

[Respondent’s representative’s law firm]
[Respondent’s representative’s address]
[Respondent’s representative’s telephone]
[Respondent’s representative’s fax]
Legal representative for Respondent [Date of the Response]

[NOTE: Respondent’s Response must be communicated to Claimant within 30 days of the receipt of
the Notice of Arbitration pursuant to Articles 4(1) of the UNCITRAL Arbitration Rules]
[. INTRODUCTION



1. This Response to Claimant’s Notice for Arbitration (hereinafter the “Response”), OPTIONAL: together with
its Exhibits numbered R-1 to R-[], is submitted on behalf of [Name of Respondent] (hereinafter
“‘Respondent”) pursuant to Article 4 of the Arbitration Rules of The United Nations Commission on
International Trade Law in force as from 15 August 2010 (the “UNCITRAL Arbitration Rules”).

2. In this Response, unless otherwise stated, Respondent adopts the abbreviations used in Claimant’s Notice
of Arbitration.

3. Unless otherwise stated, capitalised terms shall have the meanings given to them in the Notice.

4. Unless expressly admitted, each paragraph of the Notice is denied by Respondent.

5. Pursuant to Article 4 of the UNCITRAL Arbitration Rules, this Response contains information concerning
the following:

i. The name, description and address of each of the Parties (ll); ii. Respondent’s

comments as to the arbitral tribunal’s jurisdiction (ll1);

iii. Respondent’s position as regards the nature and circumstances of the dispute (IV);
iv. Respondent’s comments concerning the composition of the arbitral tribunal (V);

v. Respondent’s comments as to the place of arbitration, the applicable rules of law and the language
of the arbitration (V1);

vi. Respondent’s counterclaims [if applicable] (VII); and
vii. Relief sought (1X)

[I. THE PARTIES [NOTE: ARTICLE 4(1)(A) UNCITRAL ARBITRATION RULES]

A. Respondent

6. Respondent is [Name of Respondent], a company registered under the laws of [Name of country or
jurisdiction], with its registered office located at [Complete address]. [Insert brief description of
Respondent’s business activity, industry sector, size of business, number of employees, market
position, revenue, etc., as relevant.]

7. Respondent’s address is:

[Respondent’s name]

[Respondent’s address in full]

[Attention: name of Respondent’s director]
[Respondent’s telephone number]
[Respondent’s fax number]

[Respondent’s e-mail]

8. Respondent’s representative to whom all correspondence should be sent in this arbitration, are:

[Respondent’s representative’s law firm]



[Name of the partner in charge of representing Respondent]
[Names of other lawyers]

[Respondent’s representative’s address]

[Respondent’s representative’s telephone number]
[Respondent’s representative’s fax number]

[Respondent’s representative’s e-mail]

B. Claimant

9. Claimant is [Name of Claimant], a company registered under the laws of [Name of country or jurisdiction],
with its registered office located at [Complete address]. [Insert brief description of Claimant’s business
activity, industry sector, size of business, number of employees, market position, revenue, etc., as
relevant.]

[1l. RESPONDENT’S COMMENTS AS TO THE ARBITRAL TRIBUNAL'S JURISDICTION [NOTE:
ARTICLE 4(2)(A) UNCITRAL ARBITRATION RULES]

10. [NOTE fif jurisdiction is contested] [Arguments] As a result, an arbitral tribunal lacks jurisdiction to hear
any dispute between Claimant and [name of Respondent] or any complaints which Claimant purports
to have in relation to [name of Respondent].

IV. THE NATURE AND CIRCUMSTANCES OF THE DISPUTE (a) Factual Background
11. [Explain factual background of the dispute from Respondent’s perspective.]. (b) The Parties’

Respective Legal Obligations

12. [Cite and explain relevant contractual or legal provisions]

V. RESPONDENT’S COMMENTS CONCERNING THE COMPOSITION OF THE ARBITRAL TRIBUNAL
[INOTE: ARTICLES 4(2) (B), (C), (D) UNCITRAL ARBITRATION RULES]

13. In its Notice of Arbitration, Claimant nominated [name of arbitrator] as [Co Arbitrator / Sole Arbitrator],
whose contact information is [insert contact information of arbitrator].

14. [NOTE: if Respondent contests the Arbitrator nominated by Claimant] Respondent contests the
nomination of [name of arbitrator] on the grounds that [arguments].

15. [NOTE: the ability of Respondent to appoint arbitrator depends on terms of arbitration agreement]
Respondent nominates [name of arbitrator] to serve as [Co Arbitrator / Sole Arbitrator], whose details
are the following:

[Arbitrator’'s name]

[Arbitrator’s address in full]
[Arbitrator’s telephone number]
[Arbitrator’s fax number]
[Arbitrator’s e-mail]

16. [NOTE: in case the arbitration agreement provides for the nomination of an appointing authority] [NOTE: if
Respondent contests the appointing authority nominated by Claimant] Respondent contests the
nomination of [name of appointing authority] on the grounds that [arguments].

17. Pursuant to Article [specify Article of the contract which provides for this], Respondent proposes to
designate [name appointing authority] as the appointing authority.



VI. RESPONDENT’'S COMMENTS AS TO THE PLACE OF ARBITRATION, THE APPLICABLE RULES OF
LAW AND THE LANGUAGE OF THE ARBITRATION [NOTE: ARTICLE 4.1(B) UNCITRAL
ARBITRATION RULES]

(a) The Place of Arbitration
18. [Insert Respondent’s comments as to the place of arbitration] [Respondent may confirm the statement
made by Claimant in the Notice. In case of non-confirmation, Respondent should state its choice and
reasons and propose its own choice]

(b) Governing Law

19. [Insert Respondent’s comments as to the governing law] [Respondent may confirm the statement made
by Claimant in the Notice. In case of non-confirmation, Respondent should state its choice and
reasons and propose its own choice]

(c) The Language of Arbitration

20. [Insert Respondent’s comments as to the language of the arbitration] [Respondent may confirm the
statement made by Claimant in the Notice. In case of non confirmation, Respondent should state its
choice and reasons and propose its own choice]

VII. [OPTIONAL] RESPONDENT’S COUNTERCLAIMS [NOTE: ARTICLE 4(2)(E) UNCITRAL
ARBITRATION RULES]

(a) Factual Background to Counterclaims

21. [Explain Claimant’s conduct which gives rise to the counterclaims.] (b) Claimant’s

Violations of Its Legal Obligations

22. [Explain basis of Claimant’s liability]

(c) Respondent Has Suffered Losses of [amount] for Which Claimant Is Liable 23. [Provide

preliminary estimate of Respondent’s losses]

VIIl. RELIEF SOUGHT [NOTE: ARTICLES 4.2(E) UNCITRAL ARBITRATION RULES]
24. Respondent rejects Claimant’s claims as set out in its Notice and rejects the relief sought.

25. Respondent respectfully requests the arbitral tribunal to:
i. [NOTE in the event that Respondent contests jurisdiction] dismiss all Claimant’s claims on the
ground of an arbitral tribunal’s lack of jurisdiction with respect to a dispute between Claimant
and [Respondent’s name].

ii. Dismiss Claimant’s claim in their entirety;

iii. [NOTE: if there are counterclaims] declare that Claimant has violated its obligations under
[contract / other basis for liability];

iv. [NOTE: if there are counterclaims] order Claimant to compensate Respondent for the damages
and losses suffered as a result of Claimant’s conduct, currently estimated to be in the amount
of [insert estimation of damages suffered by Respondent];



v. order Claimant to pay all arbitration costs, including Respondent’s representative’s costs and
expenses; and

vi. order payment by Claimant of interest at a rate of [insert the interest rate that is arguably
applicable] on all of the above amounts as of the date these amounts were due, until the date

of their effective payment.

vii. order any further and/or additional relief as the Tribunal may deem appropriate.

26. Respondent reserves its right to further develop its arguments and the amount of relief it is seeking.

27. [NOTE: according to Article 4.2(f) of UNCITRAL Arbitration Rules, Respondent may present a Notice of
Arbitration in accordance with Article 3 in case the respondent formulates a claim against a party to the

arbitration agreement other than the claimant.]

Respectfully submitted,

[Signature of Respondent’s representative]

[Name of lawyer representing Respondent]
Legal representative for Respondent
[Respondent’s representative’s address]
[Respondent’s representative’s telephone]
[Respondent’s representative’s fax]

[Respondent’s representative’s e-mail]
[Date of the Response]

[OPTIONAL] Exhibits submitted with the Response to the Notice of Arbitration [and
Counterclaim(s)]
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JUDGMENT OF THE COURT (Grand Chamber)

2 September 2021 (*)

(Reference for a preliminary ruling - Energy Charter Treaty - Article 26 - Inapplicability between Member States -
Arbitration Award - Judicial review - Jurisdiction of a court of a Member State - Dispute between a third-State operator and a third
State - Jurisdiction of the Court - Article 1(6) of the Energy Charter Treaty - Concept of ‘investment’)

In Case C-741/19,

REQUEST for a preliminary ruling under Article 267 TFEU from the cour d'appel de Paris (France), made by
decision of 24 September 2019, received at the Court on 8 October 2019, in the proceedings

Republic of Moldova

Komstroy LLC, successor in law to the company Energoalians,
THE COURT (Grand Chamber),
composed of K. Lenaerts, President, R. Silva de Lapuerta, Vice-President, A. Prechal, M. Vilaras, E. Regan, L. Bay Larsen, N.

Picarra and A. Kumin, Presidents of Chambers, T. von Danwitz, M. Safjan, D. Svaby, C. Lycourgos, P.G. Xuereb, L.S.
Rossi (Rapporteur) and I. Jarukaitis, Judges,

Advocate General: M. Szpunar,
Registrar: M. Krausenbdck, Administrator,
having regard to the written procedure and further to the hearing on 17 November 2020,
after considering the observations submitted on behalf of:
the Republic of Moldova, by M. Boccon Gibod, M. Ostrove, T. Naud and S. Salem, avocats,

Komstroy LLC, successor in law to the company Energoalians, by A. Lazimi, S. Nadeau Seguin, B. Le Bars and R. Kaminsky,
avocats,

the French Government, by A. Daniel, acting as Agent,

the German Government, by J. Méller and D. Klebs, acting as Agents,

the Spanish Government, by M.J. Ruiz Sdnchez and S. Centeno Huerta, acting as Agents,
the Italian Government, by G. Aiello, acting as Agent,

the Hungarian Government, by M.Z. Fehér, acting as Agent,



the Netherlands Government, by J.M. Hoogveld, acting as Agent,
the Polish Government, by B. Majczyna, acting as Agent,

the Finnish Government, by H. Leppo, acting as Agent,

https://curia.europa.eu/juris/document/document_print.jsf?mode=Ist&pagelndex=0&docid=245528&part=1&doclang=EN&text=&dir=&occ=first&cid=3...
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the Swedish Government, by C. Meyer-Seitz, A. Runeskjold, M. Salborn Hodgson, H. Shev, H. Eklinder, R. Shahsavan
Eriksson, O. Simonsson and J. Lundberg, acting as Agents,

the Council of the European Union, by B. Driessen and A. Lo Monaco, acting as Agents,
the European Commission, by R. Vidal Puig, A. Biolan, T. Maxian Rusche and O. Beynet, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 3 March 2021,

gives the following

Judgment

This request for a preliminary ruling concerns the interpretation of Article 1(6) and Article 26(1) of the Energy Charter
Treaty, signed at Lisbon on 17 December 1994 (OJ 1994 L 380, p. 24; 'the ECT') approved on behalf of the European Communities
by Council and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997 (OJ 1998 L 69, p. 1).

The request has been made in proceedings between the Republic of Moldova and Komstroy LLC, concerning the
jurisdiction of an arbitral tribunal that made an award in Paris (France) on 25 October 2013.

Legal context



European Union law

The ECT is comprised of a preamble and eight parts, included amongst which is Part I, entitled 'Definitions and
Purpose', containing Articles 1 and 2 of that treaty; Part 11, entitled 'Commerce’, containing Articles 3 to 9 of the treaty; Part Il1I,

entitled 'Investment Promotion and Protection’, containing Articles 10 to 17 thereof; and Part V, entitled 'Dispute Settlement’,
containing Articles 26 to 28 of the treaty.

According to the preamble to the ECT, the contracting parties concluded that treaty, inter alia, 'wishing to implement the

basic concept of the European Energy Charter initiative which is to catalyse economic growth by means of measures to
liberalise investment and trade in energy'.

Avrticle 1 ECT, entitled 'Definitions’, provides:

'As used in this Treaty:

6

"Economic activity in the energy sector" means an economic activity concerning the exploration, extraction, refining,
production, storage, land transport, transmission, distribution, trade, marketing, or sale of energy materials and
products except those included in Annex NI, or concerning the distribution of heat to multiple premises.

"Investment” means every kind of asset, owned or controlled directly or indirectly by an investor and includes:

(a)
tangible and intangible, and movable and immovable, property, and any property rights such as leases, mortgages, liens, and
pledges;

https://curia.europa.eu/juris/document/document_print.jsf?mode=Ist&pagelndex=0&docid=245528&part=1&doclang=EN&text=&dir=&occ=first&cid=3...
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a company or business enterprise, or shares, stock, or other forms of equity participation in a company or business enterprise, and

bonds and other debt of a company or business enterprise;
11/18/22,12:26 PM

(b)
©)

(d)

intellectual property;

claims to money and claims to performance pursuant to [a] contract having an economic value and associated with an investment;

)
()

returns;

any right conferred by law or contract or by virtue of any licences and permits granted pursuant to law to undertake any economic
activity in the energy sector.



A change in the form in which assets are invested does not affect their character as investments and the term "investment"
includes all investments, whether existing at or made after the later of the date of entry into force of this Treaty for the
Contracting Party of the investor making the investment and that for the Contracting Party in the area of which the
investment is made (hereinafter referred to as the "effective date”) provided that the Treaty shall only apply to matters
affecting such investments after the effective date.

"Investment" refers to any investment associated with an economic activity in the energy sector and to investments or
classes of investments designated by a Contracting Party in its area as ""Charter efficiency projects' and so notified to
the Secretariat.

"Investor" means:

(@)
with respect to a Contracting Party:
(i)
6
(b)
(ii)

1atural person having the citizenship or nationality of or who is permanently residing in that Contracting Party in accordance with its
applicable law;

company or other organisation organised in accordance with the law applicable in that Contracting Party;

with respect to a "'third State”, a natural person, company or other organisation which fulfils, mutatis mutandis, the
conditions specified in subparagraph (a) for a Contracting Party.'

Avrticle 26 ECT, entitled 'Settlement of disputes between an investor and a Contracting Party', provides:
'1. Disputes between a Contracting Party and an investor of another Contracting Party relating to an investment of the latter in

the area of the former, which concern an alleged breach of an obligation of the former under Part 11 shall, if possible, be
settled amicably.

2. If such disputes can not be settled according to the provisions of paragraph 1 within a period of three months from the

date on which either party to the dispute requested amicable settlement, the investor party to the dispute may choose
to submit it for resolution:

(@)

(b)

to the courts or administrative tribunals of the Contracting Party to the dispute;
[or]
in accordance with any applicable, previously agreed dispute settlement procedure;

or



(©)

in accordance with the following paragraphs of this Article.

https://curia.europa.eu/juris/document/document_print.jsf?mode=Ist&pagelndex=0&docid=245528&part=1&doclang=EN&text=&dir=&occ=first&cid=3...
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Subject only to subparagraphs (b) and (c), each Contracting Party hereby gives its unconditional consent
to the submission of a dispute to international arbitration or conciliation in accordance with the provisions of this Article.

4.
In the event that an investor chooses to submit the dispute for resolution under subparagraph (2)(c), the investor
shall further provide its consent in writing for the dispute to be submitted to:

(a) (i) the International Centre for Settlement of Investment Disputes, established pursuant to the Convention on the
Settlement of Investment Disputes between States and Nationals of other States opened for signature at Washington, 18 March
1965 (hereinafter referred to as the *"Icsid Convention™), if the Contracting Party of the investor and the Contracting Party party to
the dispute are both parties to the Icsid Convention;

or

(b)
(i)

the International Centre for Settlement of Investment Disputes, established pursuant to the Convention referred to in
subparagraph (a)(i), under the rules governing the Additional Facility for the Administration of Proceedings by
the Secretariat of the Centre ... if the Contracting Party of the investor or the Contracting Party to the dispute, but not
both, is a party to the Icsid Convention;

a sole arbitrator or ad hoc arbitration tribunal established under the Arbitration Rules of the United Nations Commission on International
Trade Law (hereinafter referred to as "Uncitral");

or

(©)

an arbitral proceeding under the Arbitration Institute of the Stockholm [(Sweden)] Chamber of Commerce.

6.
A tribunal established pursuant to paragraph 4 shall decide the issues in dispute in accordance with this Treaty and

applicable rules and principles of international law.
8.

The awards of arbitration, which may include an award of interest, shall be final and binding upon the parties to the
dispute. ..."

French law

Article 1520 of the French code de procédure civile (Code of Civil Procedure) lays down the conditions for bringing an action for
annulment against an arbitral award handed down in France. It provides as follows:



‘An action for annulment is available only in the following cases:

1
Where the arbitral tribunal wrongly declared itself to have or not to have jurisdiction, or

Where the arbitral tribunal was improperly constituted, or

30
Where the arbitral tribunal issued a ruling without fulfilling the mandate entrusted to it, or

https://curia.europa.eu/juris/document/document_print.jsf?mode=Ist&pagelndex=0&docid=245528&part=1&doclang=EN&text=&dir=&occ=first&cid=3...
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Where the adversarial principle was not observed or

Where the recognition or enforcement of the award is contrary to international public policy.'

The dispute in the main proceedings and the questions referred for a preliminary ruling

In performance of a series of contracts concluded in 1999, Ukrenergo, a Ukrainian producer, sold electricity to Energoalians, a
Ukrainian distributor, which resold that electricity to Derimen, a company registered in the British Virgin Islands, which in turn
resold that electricity to Moldtranselectro, a Moldovan public undertaking with a view to exporting it to Moldova. The volumes of
electricity to be supplied were agreed each month directly between Moldtranselectro and Ukrenergo. The same electricity was
thus supplied by Ukrenergo to Moldtranselectro over the course of 1999 and 2000, with the exception of the months May to July
1999, in accordance with the 'DAF Incoterms 1990 conditions, that is to say, to the border between Ukraine and the Republic
of Moldova, on the Ukrainian side.

Derimen paid Energoalians the full amounts due for the electricity purchased, whilst Moldtranselectro only partially settled
the amounts due to Derimen for that electricity.

On 30 May 2000, Derimen assigned to Energoalians the claim that it had against Moldtranselectro.

Moldtranselectro settled its debt to Energoalians in part, by assigning to it claims that it held. Energoalians attempted
unsuccessfully to obtain payment of the remainder of that debt, a sum of 16 287 185.94 United States dollars (USD)
(approximately EUR 13 735 000), by bringing proceedings before the Moldovan courts and subsequently the Ukrainian courts.

Taking the view that certain conduct by the Republic of Moldova in that context constituted serious breaches of the
undertakings made under the ECT, Energoalians initiated the ad hoc arbitration procedure provided for in Article 26(4)(b) of
that treaty.

By an award delivered in Paris on 25 October 2013, the ad hoc arbitral tribunal constituted in order to resolve that dispute
held that it had jurisdiction and, considering that the Republic of Moldova had failed to comply with its international
undertakings, ordered it to pay a sum of money to Energoalians on the basis of the ECT.

On 25 November 2013, the Republic of Moldova brought an action for annulment before the cour d'appel de Paris (Court of
Appeal, Paris, France) against that decision, invoking a breach of a compulsory public policy provision, namely that
regarding the jurisdiction of that arbitral tribunal, in accordance with Article 1520 of the Code of Civil Procedure.

By judgment of 12 April 2016, the cour d'appel de Paris (Court of Appeal, Paris) annulled the arbitral award on the
ground that the arbitral tribunal had wrongly declared that it had jurisdiction. In fact, according to that court, the dispute between
Energoalians and the Republic of Moldova concerned a claim, assigned by Derimen to Energoalians, the sole subject matter of
which was the sale of electricity. In the absence of any economic contribution made by Ergoalians in Moldova, such a claim

could not be regarded as an ‘investment’, within the meaning of the ECT, upon which the jurisdiction of that arbitral tribunal
could be based.



On an appeal on a point of law lodged by Komstroy, the successor in law to Energoalians since 6 October 2014, the Cour
de cassation (Court of Cassation, France), by judgment of 28 March 2018, set aside the judgment of the cour d'appel de Paris
(Court of Appeal, Paris) of 12 April 2016, on the ground that that court had interpreted the concept of 'investment' by adding a
condition to it which was not provided for in the ECT, and referred the parties back to the cour d'appel de Paris (Court of
Appeal, Paris) sitting in a different composition.
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Before the cour d'appel de Paris (Court of Appeal, Paris), the Republic of Moldova submitted that the arbitral tribunal should
have declined jurisdiction. It submits that, first of all, the claim acquired by Energoalians from Derimen, which arose from a
contract for the sale of electricity, is not an ‘investment’, within the meaning of Article 26(1) ECT, read in the light of Article
1(6) of that treaty, and could not therefore be the subject matter of arbitration proceedings, the latter only being provided for in
the context of Part Il ECT, regarding, specifically, investments. Next, even if that claim could constitute an ‘investment’,
within the meaning of those provisions, it was not an investment 'of' a company of a State that is a Contracting Party to the
ECT, Derimen being a company registered in the British Virgin Islands. Finally, that claim allegedly relates to a transaction, for
the sale of electricity, that was not made in the 'area’ of Moldova, as the electricity was sold and transported only to the
border between Ukraine and the Republic of Moldova, on the Ukrainian side.

Komstroy submits, on the other hand, that the same arbitral tribunal had jurisdiction, in accordance with Article 26 ECT,
since all of the conditions laid down in that article as regards its jurisdiction were satisfied.

The referring court considers that, in order to decide the dispute before it regarding the jurisdiction of the arbitral
tribunal, it is necessary for it to decide whether the dispute between the Republic of Moldova and Energoalians concerns an
investment within the meaning of the ECT and, if so, whether that investment was made by Energoalians and whether it was
made in the "area’ of Moldova.

In those circumstances, the cour d'appel de Paris (Court of Appeal, Paris) decided to stay the proceedings and
refer the following questions to the Court of Justice for a preliminary ruling:

[(1)] Must [Article 1(6) ECT] be interpreted as meaning that a claim which arose from a contract for the sale of
electricity and which did not involve any economic contribution on the part of the investor in the host State can constitute an
"investment™ within the meaning of that article?

[(2)] Must [Article 26(1) ECT] be interpreted as meaning that the acquisition, by an investor of a Contracting Party, of a claim
established by an economic operator which is not from one of the States that are Contracting Parties to that treaty
constitutes an investment?

[(3)] Must [Article 26(1) ECT] be interpreted as meaning that a claim held by an investor, which arose from a contract for the
sale of electricity supplied at the border of the host State, can constitute an investment made in the area of another
Contracting Party, in the case where the investor does not carry out any economic activity in the territory of that latter
Contracting Party?'

The jurisdiction of the Court

The Council of the European Union, the Hungarian, Finnish and Swedish Governments and Komstroy are, in essence, of
the view that the Court does not have jurisdiction to provide answers to the questions referred because EU law is
inapplicable to the dispute at issue in the main proceedings as the parties to that dispute are external to the European
Union.

In that regard, it should be recalled that, in accordance with Article 267 TFEU, the Court has jurisdiction to interpret
the acts of the institutions, bodies, offices or agencies of the European Union.



It is apparent from the Court's settled case-law that an agreement concluded by the Council, pursuant to Articles
217 and 218 TFEU constitutes, as regards the European Union, an act of one of its institutions, that the provisions of such an
agreement form an integral part of the legal order of the European Union from the time it enters into force and that, in the context
of that legal order the Court has jurisdiction to give a preliminary ruling on the interpretation of that agreement (judgments
of 30 April 1974, Haegeman, 181/73, EU:C:1974:41, paragraphs 3 to 6; of 8 March 2011, Lesoochranarske zoskupenie, C-
240/09,
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EU:C:2011:125, paragraph 30; and of 22 November 2017, Aebtri, C-224/16, EU:C:2017:880, paragraph 50).

The fact that the agreement concerned is a mixed agreement, concluded by the European Union and by a large number of
Member States, cannot, as such, exclude the jurisdiction of the Court to give a ruling in the present case.

It should be noted that the questions referred concern the concept of 'investment’ within the meaning of the ECT.

Since the entry into force of the Treaty of Lisbon, the European Union has exclusive competence, as regards foreign direct
investment, pursuant to Article 207 TFEU and, as regards investments that are not direct, it has shared competence
(Opinion 2/15 (EU-Singapore Free Trade Agreement), of 16 May 2017, EU:C:2017:376, paragraphs 82, 238 and 243).

In those circumstances, the Court has jurisdiction to interpret the ECT, in particular, as has been pointed out in paragraph 23
of this judgment, in the context of a reference for a preliminary ruling.

It is true that the Court does not, in principle, have jurisdiction to interpret an international agreement as regards its
application in the context of a dispute not covered by EU law. That is the case in particular where such a dispute is between an
investor of a non-member State and another non-member State.

However, first, the Court has held that, where a provision of an international agreement can apply both to situations
falling within the scope of EU law and to situations not covered by that law, it is clearly in the interest of the European
Union that, in order to forestall future differences of interpretation, that provision should be interpreted uniformly,
whatever the circumstances in which it is to apply (see to that effect, judgments of 17 July 1997, Giloy, C-130/95,
EU:C:1997:372, paragraphs 23 to 28; of 16 June 1998, Hermeés, C-53/96, EU:C:1998:292, paragraph 32; and of 14 December
2000, Dior and Others, C-300/98 and C-392/98, EU:C:2000:688, paragraph 35).

In view of what has been set out in paragraphs 25 and 26 of this judgment, that is true of both Article 1(6) ECT and Article
26(1) ECT, the interpretation of which is sought by the referring court.

In particular, it should be noted in that regard that that court could find it necessary, in a case falling directly within the
scope of EU law, such as an action concerning a dispute between an operator of a third country and a Member State, to
rule on the interpretation of those same provisions of the ECT. That would be possible not only, as in the present case, in
the context of an application to set aside an arbitral award made by an arbitral tribunal which has its seat in the territory of a
Member State, but also where proceedings have been brought before the courts of the defendant Member State in accordance
with Article 26(2)(a) ECT.

Second, and in any event, it should be noted that the parties to the dispute in the main proceedings chose, in accordance
with Article 26(4)(b) ECT, to submit that dispute to an ad hoc arbitral tribunal established on the basis of the Uncitral arbitration
rules and agreed, in accordance with those arbitration rules, that the seat of the arbitration should be established in Paris.

That choice, made freely by those parties, has the effect of rendering applicable French law as the lex fori to the dispute in the
main proceedings under the conditions and within the limits laid down by that law. In particular, under Article 1520 of the
Code of Civil Procedure, the French courts have jurisdiction to hear actions to set aside an arbitral award made in France for



lack of jurisdiction of the arbitral tribunal. EU law forms part of the law in force in every Member State (judgment of 6 March
2018, Achmea, C-284/16, EU:C:2018:158, paragraph 41).

Consequently, the establishment of the seat of arbitration on the territory of a Member State, in this case France,
entails, for the purposes of the proceedings brought in that Member State, the application of EU
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law, compliance with which the court hearing the case is obliged to ensure in accordance with Article 19 Teu.

In the context of the cooperation between the Court and the national courts provided for in Article 267 TFEU, it is solely for
the national court before which the dispute has been brought, and which must assume responsibility for the subsequent judicial
decision, to determine, in the light of the particular circumstances of the case in the main action, both the need for a preliminary
ruling in order to enable it to deliver judgment and the relevance of the questions which it submits to the Court.
Consequently, where the questions submitted concern the interpretation of EU law, the Court is in principle required to give
a ruling (judgments of 24 November 2020, Openbaar Ministerie (Forgery of documents), C-510/19, EU:C:2020:953,
paragraph 25, and of 15 April 2021, Belgian State (Circumstances subsequent to the transfer decision), C-194/19,
EU:C:2021:270, paragraph 22).

It is true that, in the judgments of 15 June 1999, Andersson and Wakeras-Andersson (C-321/97, EU:C:1999:307, paragraphs
28 to 32), and of 15 May 2003, Salzmann (C-300/01, EU:C:2003:283, paragraphs 66 to 70), the Court held that the fact
that the question referred for a preliminary ruling emanates from a court or tribunal of a Member State was insufficient
justification for it to have jurisdiction to interpret the Agreement on the European Economic Area of 2 May 1992 (OJ 1994 L 1, p.
3; ‘the EEA Agreement’).

However, in the cases that gave rise to those judgments, the referring courts had to apply the EEA Agreement to situations
that did not fall within the EU legal order in so far as, unlike the situation at issue in the main proceedings, those situations
related to a period prior to the accession to the European Union of the States in which those courts were located. The Court
has stated that its jurisdiction to interpret EU law, of which the EEA Agreement forms an integral part, concerned the
application of that law in the new Member States only with effect from the date of their accession (see, to that effect, judgments
of 15 June 1999, Andersson and Wakeras-Andersson, C-321/97, EU:C:1999:307, paragraph 31, and of 15 May 2003, Salzmann, C-
300/01, EU:C:2003:283, paragraph 69).

In the light of the foregoing considerations, it must be held that the Court has jurisdiction to provide answers to the
guestions referred.

Consideration of the questions referred
The first question

By its first question, which must be considered having regard to the subject matter of the dispute in the main proceedings
relating to the jurisdiction of the ad hoc arbitral tribunal which made the award referred to in paragraph 13 of the present
judgment, the referring court asks, in essence, whether Article 1(6) and Article 26(1) ECT must be interpreted as meaning that the
acquisition, by an undertaking of a contracting party to that treaty, of a claim arising from a contract for the supply of
electricity, which is not associated with an investment, held by an undertaking of a third State to that treaty against a public
undertaking of another Contracting Party to the same treaty, may constitute an ‘investment’, within the meaning of those
provisions, even though that claim did not involve any economic contribution on the part of the acquirer in the area of the host
Contracting Party.

In order to answer that question, it is necessary, first of all, as several Member States which have participated in the
proceedings have observed, to specify which disputes between one Contracting Party and an investor of another
Contracting Party concerning an investment made by the latter in the area of the former may be brought before an arbitral
tribunal pursuant to Article 26 ECT.

In that regard, it must be stated that, although the fact that the dispute at issue in the main proceedings, based on Article
26(2)(c) ECT, is between an operator from one third State and another third State does not preclude, for the reasons stated in
paragraphs 22 to 38 of the present judgment, the Court's jurisdiction to
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answer those questions, it cannot be inferred that that provision of the ECT also applies to a dispute between an operator
from one Member State and another Member State.

The Court has consistently held that an international agreement cannot affect the allocation of powers laid down by the
Treaties and, hence, the autonomy of the EU legal system, observance of which is ensured by the Court. That principle is
enshrined in particular in Article 344 TFEU, under which the Member States undertake not to submit a dispute
concerning the interpretation or application of the Treaties to any method of settlement other than those provided for in the
Treaties (judgment of 6 March 2018, Achmea, C-284/16, EU:C:2018:158, paragraph 32 and the case-law cited).

According to further settled case-law of the Court, the autonomy of EU law with respect both to the law of the Member States
and to international law is justified by the essential characteristics of the European Union and its law, relating in particular to
the constitutional structure of the European Union and the very nature of that law. EU law is characterised by the fact that it stems
from an independent source of law, the Treaties, by its primacy over the laws of the Member States, and by the direct effect of a
whole series of provisions which are applicable to their nationals and to the Member States themselves. Those
characteristics have given rise to a structured network of principles, rules and mutually interdependent legal relations binding the
European Union and its Member States reciprocally and binding its Member States to each other (judgment of 6 March 2018,
Achmea, C-284/16, EU:C:2018:158, paragraph 33 and the case-law cited, and Opinion 1/17 (EU-Canada CET Agreement),
of 30 April 2019, EU:C:2019:341, paragraph 109 and the case-law cited).

That autonomy accordingly flows from the fact that the European Union possesses a constitutional framework that is
unique to it. That framework covers, inter alia, the provisions of the EU and FEU Treaties, which include, in particular,
rules on the conferral and division of powers, rules governing how the EU institutions and its judicial system are to operate, and
fundamental rules in specific areas, structured in such a way as to contribute to the implementation of the process of integration
described in the second paragraph of Article 1 TEU (see, to that effect, Opinion 1/17 (EU-Canada CET Agreement), of 30 April
2019, EU:C:2019:341, paragraph 110 and the case-law cited).

In order to ensure that those specific characteristics and the autonomy of the legal order thus created are preserved, the
Treaties have established a judicial system intended to ensure consistency and uniformity in the interpretation of EU law. In
accordance with Article 19 TEU, it is for the national courts and tribunals and the Court to ensure the full application of that law
in all the Member States and to ensure effective judicial protection of the rights of individuals under that law, the Court
having exclusive jurisdiction to give the definitive interpretation of that law. To that end, that system includes, in particular, the
preliminary ruling procedure provided for in Article 267 TFEU (judgment of 6 March 2018, Achmea, C-284/16,
EU:C:2018:158, paragraphs 35 and 36 and the case-law cited, and Opinion 1/17 (EU-Canada CET Agreement), of 30 April
2019, EU:C:2019:341, paragraph 111 and the case-law cited).

By setting up a dialogue between one court and another, specifically between the Court of Justice and the courts
and tribunals of the Member States, that procedure, which is the keystone of the judicial system as thus conceived, has the
objective of securing the uniform interpretation of EU law, thereby ensuring its consistency, its full effect and its autonomy as
well as, ultimately, the particular nature of the law established by the Treaties (judgment of 6 March 2018, Achmea, C-
284/16, EU:C:2018:158, paragraph 37 and the case-law cited).

It is in the light of the foregoing considerations that the question whether a dispute between a Member State and an
investor of another Member State concerning an investment made by the latter in the first Member State may be subject to
arbitration proceedings under Article 26(2)(c) ECT must be examined.

To that end, in the first place, it should be noted that, in accordance with Article 26(6) ECT, the arbitral tribunal provided
for in paragraph 4 of that article is to rule on the issues in dispute in accordance with the ECT and with the applicable rules
and principles of international law.

https://curia.europa.eu/juris/document/document_print.jsf?mode=Ist&pagelndex=0&docid=245528&part=1&doclang=EN&text=&dir=&occ=first&cid=3...
9/14
11/18/22, 12:26 PM

CURIA - Documents

As stated in paragraph 23 of this judgment, the ECT itself is an act of EU law.

It follows that an arbitral tribunal such as that referred to in Article 26(6) ECT is required to interpret, and even apply, EU law.



It must therefore be ascertained, in the second place, whether such an arbitral tribunal is situated within the judicial system
of the European Union, and in particular whether it can be regarded as a court or tribunal of a Member State within the
meaning of Article 267 TFEU. The consequence of a tribunal set up by Member States being situated within the EU judicial system
is that its decisions are subject to mechanisms capable of ensuring the full effectiveness of the rules of the European Union
(judgment of 6 March 2018, Achmea, C-284/16, EU:C:2018:158, paragraph 43 and the case-law cited).

In the precisely same way as the arbitral tribunal at issue in the case giving rise to the judgment of 6 March 2018,
Achmea (C-284/16, EU:C:2018:158, paragraph 45), an ad hoc arbitral tribunal, such as that referred to in Article 26(6) ECT, does
not constitute a component of the judicial system of a Member State, in this case the French Republic. Indeed it is precisely
the exceptional nature of that court's jurisdiction, by comparison with that of the courts of the contracting parties to the ECT,
which is one of the main reasons for the existence of Article 26(2)(c) and (4) of that treaty. That is all the more so given
that, if the arbitral tribunal concerned were one of the courts of a Contracting Party to that treaty, it would be included amongst
the courts referred to in Article 26(2)(a) ECT and thus Article 26(2)(c) ECT would lose any effectiveness.

That characteristic of such an arbitral tribunal means that it cannot, in any event, be classified as a court or tribunal 'of a Member
State' within the meaning of Article 267 TFEU, and is not therefore entitled to make a reference to the Court for a preliminary ruling (see,
by analogy, judgment of 6 March 2018, Achmea, C-284/16, EU:C:2018:158, paragraphs 46 and 49).

In those circumstances, it remains to be ascertained, in the third place, whether an arbitral award made by such a
tribunal is, in accordance with Article 19 TEU in particular, subject to review by a court of a Member State and whether that
review is capable of ensuring full compliance with EU law guaranteeing that questions of EU law which the tribunal may
have to address can, if necessary, be submitted to the Court by means of a reference for a preliminary ruling.

To that end, it should be noted that, under Article 26(8) ECT, arbitral awards are final and binding on the parties to the
dispute concerned. In addition, by application of Article 26(4) ECT, a dispute, such as that at issue in the main proceedings,
may be brought before an ad hoc arbitration tribunal on the basis of the Uncitral arbitration rules, with that arbitral tribunal
determining its own procedural rules in accordance with those arbitration rules.

In the present case, as has been recalled in paragraph 32 of the present judgment, the parties to the dispute at issue in
the main proceedings chose, in accordance with Article 26(4)(b) ECT, to submit that dispute to an ad hoc arbitration tribunal,
established on the basis of the Uncitral arbitration rules, and thus accepted, in accordance with those arbitration rules, that the
seat of the arbitration tribunal should be established in Paris, which made French law applicable to the proceedings before the referring
court, whose purpose was the judicial review of the arbitration award made by that tribunal.

However, such judicial review can be carried out by the referring court only in so far as the domestic law of its Member
State so permits. Article 1520 of the Code of Civil Procedure provides only for limited review concerning, in particular, the
jurisdiction of the arbitral tribunal.

It is true that, in relation to commercial arbitration, the Court has held that the requirements of efficient arbitration
proceedings justify the review of arbitral awards by the courts of the Member States being limited in scope, provided that the
fundamental provisions of EU law can be examined in the course of that review and they can, if necessary, be the subject of a
reference to the Court for a preliminary ruling (judgment of 6 March 2018, Achmea, C-284/16, EU:C:2018:158, paragraph
54 and the case-law cited).
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However, arbitration proceedings such as those referred to in Article 26 ECT are different from commercial arbitration
proceedings. While the latter originate in the freely expressed wishes of the parties concerned, the former derives from a treaty
whereby, in accordance with Article 26(3)(a) ECT, Member States agree to remove from the jurisdiction of their own courts
and, hence, from the system of judicial remedies which the second subparagraph of Article 19(1) TEU requires them to establish
in the fields covered by EU law (see, to that effect, judgment of 27 February 2018, Associagao Sindical dos Juizes
Portugueses, C-64/16, EU:C:2018:117, paragraph 34), disputes which may concern the application or interpretation of
that law. In those circumstances, the considerations set out in the preceding paragraph relating to commercial arbitration do
not apply to arbitration proceedings such as those referred to in Article 26(2(c) ECT (see, to that effect, judgment of 6 March 2018,
Achmea, C-284/16, EU:C:2018:158, paragraph 55).

Having regard to all the characteristics of the arbitral tribunal set out in paragraphs 48 to 59 of the present judgment, it
must be considered that, if the provisions of Article 26 ECT allowing such a tribunal to be entrusted with the
resolution of a dispute were to apply as between an investor of one Member State and another Member State, it would mean



that, by concluding the ECT, the European Union and the Member States which are parties to it established a mechanism for
settling such a dispute that could exclude the possibility that that dispute, notwithstanding the fact that it concerns the
interpretation or application of EU law, would be resolved in a manner that guarantees the full effectiveness of that law (see, by
analogy, judgment of 6 March 2018, Achmea, C-284/16, EU:C:2018:158, paragraph 56).

Itis true that, according to settled case-law of the Court, an international agreement providing for the establishment of a
court responsible for the interpretation of its provisions and whose decisions are binding on the EU institutions, including the
Court of Justice of the European Union, is not in principle incompatible with EU law. The competence of the European Union
in the field of international relations and its capacity to conclude international agreements necessarily entail the power to submit
to the decisions of a court which is created or designated by such agreements as regards the interpretation and application of
their provisions, provided that the autonomy of the European Union and its legal order is respected (judgment of 6 March
2018, Achmea, C-284/16, EU:C:2018:158, paragraph 57 and the case-law cited).

However, the exercise of the European Union's competence in international matters cannot extend to permitting, in an
international agreement, a provision according to which a dispute between an investor of one Member State and another
Member State concerning EU law may be removed from the judicial system of the European Union such that the full effectiveness
of that law is not guaranteed.

Such a possibility would, as the Court held in the case giving rise to the judgment of 6 March 2018, Achmea (C-284/16,
EU:C:2018:158, paragraph 58) and as the Advocate General observed in essence in point 83 of his Opinion, call into question the
preservation of the autonomy and of the particular nature of the law established by the Treaties, ensured in particular by the
preliminary ruling procedure provided for in Article 267 TFEU.

It should be noted in that regard that, despite the multilateral nature of the international agreement of which it forms part, a
provision such as Article 26 ECT is intended, in reality, to govern bilateral relations between two of the Contracting Parties, in an
analogous way to the provision of the bilateral investment treaty at issue in the case giving rise to the judgment of 6 March
2018, Achmea (C-284/16, EU:C:2018:158, paragraph 58).

It follows that, although the ECT may require Member States to comply with the arbitral mechanisms for which it provides in
their relations with investors from third States who are also Contracting Parties to that treaty as regards investments made
by the latter in those Member States, preservation of the autonomy and of the particular nature of EU law precludes the same
obligations under the ECT from being imposed on Member States as between themselves.
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In the light of the foregoing, it must be concluded that Article 26(2)(c) ECT must be interpreted as not being applicable to
disputes between a Member State and an investor of another Member State concerning an investment made by the latter in
the first Member State.

Next, it should be noted that, under the first subparagraph of Article 1(6) ECT, the concept of 'investment' 'means every
kind of asset, owned or controlled directly or indirectly by an investor', and includes one of the elements mentioned in points (a) to
(f) of that provision. Furthermore, the third subparagraph of Article 1(6) ECT states, inter alia, that the term 'investment' means
‘any investment associated with an economic activity in the energy sector'. It follows that the first subparagraph of that provision
defines the concept of 'investment' itself, whereas the third subparagraph of that provision clarifies that not all investments which
correspond to the definition given in the first subparagraph fall within the scope of the ECT, since it covers only those
investments associated with an economic activity in the energy sector.

Therefore, it is necessary, first of all, to ascertain whether the claim arising from a contract for the supply of
electricity falls within the concept of 'investment' referred to in the first subparagraph of Article 1(6) ECT, before
seeking to ascertain, if it does so, whether such an investment is associated with an economic activity in the energy sector
within the meaning of the third subparagraph of that provision.

As regards the concept of ‘investment' referred to in the first subparagraph of Article 1(6) ECT, it must be held that that
concept is defined by two cumulative conditions. First, it must concern an asset of a type owned or controlled directly or
indirectly by an investor and, second, that asset must include at least one of the elements referred to in points (a) to (f)
of that provision.



As regards the first condition, it must be observed that this is satisfied in the present case. A claim arising from a
contract for the supply of electricity constitutes an asset held directly by an investor, it being specified that the term 'investor’,
defined in Article 1(7) ECT and used in particular in Article 26(1) ECT, designates, inter alia, as regards a Contracting Party
such as Ukraine, any undertaking organised in accordance with the legislation applicable in the territory of that Contracting
Party. Consequently, Komstroy must be regarded as an investor that directly owns an asset in the form of a claim arising
from a contract for the supply of electricity. It should be stated in that regard that the fact that Komstroy acquired the claim
from an undertaking of a third State to the ECT cannot call into question its status as an 'investor', within the meaning of the
ECT, since, as the Advocate General observed in point 138 of his Opinion, an investment may, by virtue of Article 1(7) ECT,
be made by an economic operator of a third State to the ECT.

As regards the second condition, it must be held that a debt arising under a contract for the supply of electricity
could in principle fall within the scope of both point (c) of the first subparagraph of Article 1(6) ECT and point (f) of the first
subparagraph of Article 1(6) ECT.

As regards, first, point (f) of the first subparagraph of Article 1(6) ECT, ‘investment' within the meaning of that provision
includes ‘any right conferred by ... contract... to undertake any economic activity in the energy sector'. A claim may be
regarded as a ‘right conferred by ... contract'. However, as the Advocate General noted, in essence, in point 122 of his Opinion, a
claim arising from a mere contract for the sale of electricity cannot, in itself, be regarded as having been granted in order to
undertake an economic activity in the energy sector.

As regards, secondly, point (c) of the first subparagraph of Article 1(6) ECT, that provision states that the concept of
‘investment’ includes 'claims to money and claims to performance pursuant to [a] contract having an economic value and
associated with an investment'. It must therefore be ascertained whether a claim arising from a contract for the supply of electricity
can amount to such a claim.

In that regard, in the first place, it should be noted that the claim at issue in the main proceedings is of a fixed amount in so
far as it is apparent from the request for a preliminary ruling that it constitutes a claim

https://curia.europa.eu/juris/document/document_print.jsf?mode=Ist&pagelndex=0&docid=245528&part=1&doclang=EN&text=&dir=&occ=first&cid=...
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for a sum of money and that its cash value amounts to USD 16 287 185.94, as has been recalled in paragraph 11 of the
present judgment.

In the second place, that claim arises from a contract, namely the contract for the supply of electricity concluded between
Moldtranselectro and Derimen, which has an economic value since that supply was granted in return for payment of a sum of
money.

It thus remains to be determined, in the third place, whether that claim arises from a contract connected with an investment.

In that regard, there is nothing in the case file before the Court that makes it possible to find that the contract for the
supply of electricity concluded between Moldtranselectro and Derimen is connected with any other transaction, whether or not
that transaction constitutes an investment.

The contractual relationship between Moldtranselectro and Derimen concerned only the supply of electricity, which was
generated by other Ukrainian operators that merely sold it to Derimen.

Against that background, it must be held that a mere supply contract is a commercial transaction which cannot, in itself,
constitute an ‘investment' within the meaning of Article 1(6) ECT, irrespective of whether an economic contribution is
necessary in order for a given transaction to constitute an investment.

Any other interpretation of that provision would amount to depriving the clear distinction made by the ECT between trade,
governed by Part Il of that treaty, and investments, governed by Part Il thereof, of its effectiveness.

Such a distinction reflects the objective of the ECT, as set out in its preamble, which is to 'catalyse economic growth by
means of measures to liberalise investment and trade in energy'. Those two categories of measure are reflected in the structure of
the treaty, which governs investments, on the one hand, and trade on the other hand.



It should be pointed out in that regard that Article 26 ECT applies to disputes relating to presumed infringements of
the obligations arising under Part 111 of that treaty, concerning the promotion and protection of investments, and not under Part Il
thereof, which relates to trade. That distinction reflects one of the main reasons for the existence of protective rules specific
to foreign investors, arising from the fact that investment transactions involve the immobilisation of resources abroad
which, in general, cannot easily be repatriated in the event of a dispute.

In the present case, no factor has been brought to the attention of the Court that makes it possible to rule out the
possibility that the supply of electricity to Moldtranselectro might have been redirected by Derimen and offered to other operators,
especially since, in any event, the very generation of that electricity was dependent upon orders which Moldtranselectro made
directly with Ukrenergo, whereas the latter sold that electricity to Energoalians, which resold it to Derimen. In those circumstances,

Derimen could have interrupted or reduced the supply of electricity to Moldtranselectro without that resulting in the immobilisation of its
resources in Moldova.

Since the claim at issue in the main proceedings does not constitute an 'investment' within the meaning of the first
subparagraph of Article 1(6) ECT, it is not necessary to determine whether the condition referred to in the third
subparagraph of that provision and set out in paragraphs 67 and 68 above is satisfied.

In the light of the foregoing considerations, the answer to the first question referred is that Article 1(6) and Article
26(1) ECT must be interpreted as meaning that the acquisition, by an undertaking of a Contracting Party to that treaty, of a
claim arising from a contract for the supply of electricity, which is not connected with an investment, held by an undertaking of a
third State against a public undertaking of another Contracting Party to that treaty, does not constitute an 'investment' within
the meaning of those provisions.

https://curia.europa.eu/juris/document/document_print.jsf?mode=Ist&pagelndex=0&docid=245528&part=1&doclang=EN&text=&dir=&occ=first&cid=...
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The second and third questions

CURIA - Documents

In view of the answer given to the first question referred, there is no need to answer the second and third questions.

Costs

Since these proceedings are, for the parties to the main proceedings, a step in the action pending before the national court,
the decision on costs is a matter for that court. Costs incurred in submitting observations to the Court, other than the costs of
those parties, are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

Avrticle 1(6) and Article 26(1) of the Energy Charter Treaty, signed at Lisbon on 17 December 1994, approved on behalf of the
European Communities by Council and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997, must be
interpreted as meaning that the acquisition, by an undertaking of a Contracting Party to that treaty, of a claim arising from a
contract for the supply of electricity, which is not connected with an investment, held by an undertaking of a third State against a public
undertaking of another Contracting Party to that treaty, does not constitute an ‘investment' within the meaning of those provisions.

[Signatures]
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Abstract:

Renewable energy contracts in Algeria have become fundamentally
important. To advance them, it is necessary to have a set of requirements that align
with the investment reality in this sector. Based on this, the direct and specific
regulation of these contracts is the most important and primary requirement.
Establishing a clear legal framework for renewable energy contracts that regulates
these contracts, includes attractive incentives for investment, and provides all
necessary privileges for investors is essential for any country seeking to develop its

investments in this field.

Considering that contracts are the optimal means for exploiting clean
energy, investments in this sector are witnessing significant growth in Algeria. This
growth is due to the importance given by the Ministry of Energy and Mines
through providing mechanisms and means to encourage investments and
establishing an industrial base capable of sustaining them in the long term. This
study focuses on the contractual aspect of renewable energy uses, given the
significant capital, advanced technologies, and long-term processes they require.
To achieve effective results, we dedicated a chapter to studying the conceptual
framework of these contracts to cover all their theoretical aspects. The second
chapter is dedicated to the formation of renewable energy contracts, including their
conditions and procedures, leading to their implementation. It also addresses the

conclusion of these contracts, including the amendment of their terms and their

legal disputes, both amicable and judicial.
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